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T.J. Lawhon

Attorney

Direct: 501.978.9919 | tawhon@wlj.com
September 3, 2024
Via Email: tacpubliccomments@arkansas.gov
Matt Boch, Chief Commissioner
Arkansas Tax Appeals Commission

900 West Capitol Avenue, Suite 310
Little Rock, Arkansas 72201

Re: Public Comments on Proposed Revisions to Rules of Procedure

Chief Commaissioner Boch,

Thank you for the opportunity to comment on the Tax Appeals Commission’s
proposed revisions to its Rules of Procedure.

Comment 1. Rule 5 Tax Appeals; Section 5-101 Applicability

New subsection (c) reads, “Unless a statute or rule expressly precludes it, the
presiding Commissioner may waive application of these rules if, in the
Commissioner’s discretion, fairness requires.”

The introductory clause suggests that a Commissioner will have the authority to
waive application of a statute unless such statute expressly precludes such waiver.
The Independent Tax Appeals Commission Act of 2021 provides statutory
requirements for administration of Taxpayer appeals, many of which are repeated
in the Commission’s Rules of Procedure. For example, service under Ark. Code Ann.
§ 26-18-1113 and Rule 5-106, stipulations under Ark. Code Ann. § 26-18-1115 and
Rule 5-403, and representation under Ark. Code Ann. § 26-18-118 and Rule 5-103.
However, the same statutes do not expressly preclude waiver of such requirements.
The proposed revision could mislead a party to think that a Commissioner could
waive such statutory requirements absent an expressed preclusion.

Consider rewording Section 5-101(c) as follows:
“(c) Unless a rule expressly precludes herein or a statute or state law

requires otherwise, the presiding Commissioner may waive application
of these rules if, in the Commissioner’s discretion, fairness requires.”

Wright, Lindsey & Jennings LLP
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Comment 2. Rule 5 Tax Appeals; Section 5-402 Hearing Procedures

The Commission proposes striking subsection (f)(3) entirely. Particularly the last
sentence which reads, “However, an officer, trustee, partner, or similar
representative may provide testimony for a Taxpayer that is not an individual.”

Based on comments made by Commissioner Sanford during the Commission’s
August 20, 2024 public meeting, we understand this sentence only modifies the
prior sentence, and by striking the prior sentence the last sentence is no longer
operative. Please confirm that striking the last sentence of subsection 5-402(f)(3)
does not intend to limit testimony by Taxpayers’ representatives.

Comment 3. Rule 5 Tax Appeals; Section 5-503 En Banc Decisions

New Section 5-503 provides subsection (c) which reads, “Where only two
Commissioners are available, if the vote on the outcome of all or part of the case is
split, such a split shall be resolved by sustaining that part of the Department’s
action or decision.”

This new subsection suggests that any and all Taxpayer appeals that result in a
split decision will be resolved in the Department’s favor. This result may not always
be reasonable under the circumstances. For example, if the outcome of the case
results in a split decision between two Commissioners then that outcome
demonstrates one party has not carried its burden of proof under the preponderance
of evidence standard.

Consider rewording Section 5-503(c) as follows:

“Where only two Commissioners are available, if the vote on the
outcome of all or part of the case is split, then such a split shall be
resolved either by sustaining that part of the Department’s action or
decision that requires Taxpayer to bear the burden of proof, or
otherwise by resolving in favor of the Taxpayer that part of the
Department’s action or decision that requires the Department to bear
the burden of proof.”

An alternative solution could involve an appointment of a special master under Ark.
Code Ann. § 26-18-1106(), although that option appears to be available only upon
withdrawal of all commissioners.
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Thank you for this opportunity to comment on the proposed revisions to the
Commission’s Rules of Procedure. If there are any questions concerning these
comments, then please let us know.

Respectfully,

WRIGHT, LINDSEY & JENNINGS LLP

AL

T.J. Lawhon



